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To: Office of the Secretary 

Attn: Audio Division, Media Bureau 

 

 

PETITION FOR RULEMAKING TO DELETE CHANNEL 

ALLOTMENT 

United Booking Associates, Inc. (“United”), by its counsel and pursuant to Section 1.401 

of the Commission’s rules, hereby files this Petition for Rulemaking requesting that the 

Commission amend the FM Table of Allotments by deleting the allotment for Channel 288C at 

Vale, Oregon (the “Vale Allotment”).  As demonstrated herein, the existing allotment is 

unbuildable.   

I. BACKGROUND. 

In March 2000, New West Broadcasting, Inc. (“New West”) filed a Petition for 

Rulemaking requesting that Channel 288C be allotted to Vale, Oregon and committing to 

participate in any auction process to obtain the station.
1
  New West represented that the allotment 

would “meet all rules and requirements of the Commission” and noted that a site restriction 

would be required to allot Channel 288C to Vale.
2
  In May 2000, the Mass Media Bureau issued 

                                                 
1
 Petition of New West Broadcasting for Rulemaking, RM-9869 (dated Mar. 24, 2000).  

2
 Id. at 1. 
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a Notice of Proposed Rulemaking requesting comments or counterproposals on eight proposals 

to amend the FM Table of Allotments, including New West’s proposal.
3
  In September 2000, the 

Mass Media Bureau issued a Report and Order amending the FM Table of Allotments to, among 

other things, include the Vale Allotment.
4
   

In April 2005, the Commission announced that a permit to build the Vale Allotment was 

one of 173 FM construction permits that would be auctioned in Auction 62.
5
  When it announced 

minimum opening bids for Auction 62, the permit associated with the Vale Allotment was one of 

only three permits with a $200,000 minimum opening bid, the highest minimum price in the 

auction.
6
  In February 2006, the Commission announced that United was the winning bidder for 

the Vale Allotment with a net winning bid amount of $1,280,500.
7
 

In March 2006, United filed an application (the “Vale CP Application”) for a 

construction permit to build the Vale Allotment.
8
  Over the subsequent years, United has worked 

diligently to identify suitable tower sites for the Vale Allotment.  At every turn, United 

encountered substantial challenges, which have been documented at length in United’s pleadings 

in this matter and the numerous updates United has provided to the FCC, each of which is 

                                                 
3
 Amendment of Section 73.202(b), Table of Allotments, FM Broadcast Stations (Jacksonville, 

Georgia) et al., Notice of Proposed Rule Making, 15 FCC Rcd 8964 (MMB 2000). 
4
 Amendment of Section 73.202(b), Table of Allotments, FM Broadcast Stations (Jacksonville, 

Georgia) et al., Report and Order, 15 FCC Rcd 17321 (MMB 2000).  
5
 Auction of FM Broadcast Construction Permits Scheduled for November 1, 2005: Comment 

Sought on Reserve Prices or Minimum Opening Bids and Other Auction Procedures for Auction 

No. 62, Public Notice, 20 FCC Rcd 7999 (2005) (“Auction 62 Announcement PN”).  
6
 Auction of FM Broadcast Construction Permits Scheduled for November 1, 2005: Notice and 

Filing Requirements, Minimum Opening Bids, Upfront Payments and Other Procedures for 

Auction No. 62, Public Notice, 20 FCC Rcd 10492, 10538 & 10540 (2005) (Section VI, 

Attachment A). 
7
 Auction of FM Broadcast Construction Permits Closes: Winning Bidders Announced for 

Auction No. 62, Public Notice, 21 FCC Rcd 1071, 1088 (2006). 
8
 United Booking Associates, Inc., FCC Form 301, Application for Construction Permit for 

Commercial Broadcast Station, FCC File No. BNPH-20060307BCW (filed Mar. 7, 2006). 
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incorporated herein by reference.  United initially approached the Bureau of Land Management 

(“BLM”), which controls access to the federal land that represents the majority of potential tower 

sites.  BLM rejected United’s request to lease land in August 2006.
9
  United subsequently 

explored other sites but continued to face insurmountable problems, including an Federal 

Aviation Administration determination of hazard for one site, continued resistance from BLM, 

objections from state authorities, and issues with securing power at the proposed site.
10

  Thus, 

United was not able to secure an antenna structure registration number or complete 

environmental review for a tower on which the Vale Allotment could be built. 

In December 2010, Audio Division staff indicated by letter that United’s construction 

permit application was subject to dismissal unless United, within 30 days, filed an amendment 

that either (i) provided an antenna structure registration number and certified compliance with 

the Environmental Protection Act, or (ii) propose to relocate to an existing, registered tower site 

that did not require further environmental analysis.
11

  Although United was unable to make the 

requested amendment, it provided two status updates to Audio Division staff regarding its 

continuing efforts to secure a site.
12

  Nevertheless, by letter dated May 13, 2011, the Audio 

                                                 
9
 Letter from Pat Ryan, Manager, Malheur Field Office, Bureau of Land Management, to James 

McNeil, United Booking Associates, Inc., Ref. No. 2860-01 (Aug. 16, 2006). 
10

 See United Booking Associates, Inc., Petition for Reconsideration, FCC File No. BNPH-

20060307BCW (filed June 13, 2011) (“Petition”); United Booking Associates, Inc., Supplement 

to Petition for Reconsideration, FCC File No. BNPH-20060307BCW (filed Aug. 22, 2012) 

(“Supplement”).  Copies of the Petition and Supplement are attached hereto as Exhibit D. 
11

 Letter from Edna V. Prado, Supervisory Engineer, Audio Division, Federal Communications 

Commission, to United Booking Associates, Inc., FCC File No. BNPH-20060307BCW, at 2 

(Dec. 6, 2010). 
12

 See Petition at 3. 
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Division dismissed United’s construction permit application for failure to prosecute.
13

  United 

timely sought reconsideration of the decision.
14

   

In October 2017, the Audio Division granted United’s 2011 Petition for Reconsideration 

and reinstated the Vale CP Application.
15

  In reinstating United’s application, the staff 

determined that “[a]lthough United’s efforts have been time-consuming and unsuccessful to date, 

it has in fact made efforts, and moreover has documented the extent of those efforts and 

communicated them to the staff.”
16

  The staff’s letter conceded that “United’s five-year search 

for a suitable site near the allotment coordinates . . . suggests that its pursuit of full Class C 

facilities that can be timely constructed without further unforeseen difficulties is unlikely to bear 

fruit.”
17

  The Reinstatement Letter ordered United to amend its pending application to specify “a 

legally and technically acceptable and grantable transmitter site” within twelve months.
18

 

II. THE VALE ALLOTMENT IS UNBUILDABLE AND SHOULD BE DELETED. 

As Audio Division staff have conceded, the Vale Allotment cannot be built and, thus, it 

should be removed from the FM Table of Allotments. 

The Commission disfavors allotments that cannot be constructed and licensed absent 

waiver of the Commission’s rules.  For example, the Commission has a “long-standing policy 

. . . not to allot or retain a channel where there is no site that would meet FAA criteria and the 

                                                 
13

 Letter from James D. Bradshaw, Deputy Chief, Audio Division, Federal Communications 

Commission, to United Booking Associates, Inc., FCC File No. BNPH-20060307BCW, at 3 

(May 13, 2011). 
14

 See Petition and Supplement, supra n.10.   
15

 Letter from Peter H. Doyle, Chief, Audio Division, Federal Communications Commission, to 

Barry A. Friedman, Counsel to United Booking Associates, Inc., FCC File No. BNPH-

20060307BCW, at 4 (Oct. 5, 2017). (“Reinstatement Letter”). 
16

 Id. at 2. 
17

 Id. at 3. 
18

 Id. 
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Commission’s spacing requirements.”
19

  Discussing an instance in which an allotment appeared 

to be unbuildable because no transmitter site was available which would comply with both the 

Commission’s mileage separation and city coverage requirements, the Commission explained 

that 

[i]n the usual case or even one where additional assurance was required, it 

sometimes happens that a site thought to be available turns out not to be.  As a 

result, the applicant for use of the channel may be forced to specify another site, 

even one not meeting spacing requirements.  This does not cast doubt on the 

underlying assignment if there had been a reasonable basis for believing a site 

was available.  However, if this were not the case, the assignment rested on a false 

premise and should be deleted. . . . Such reasonable availability is the premise on 

which any assignment must result, and without it we must conclude that this 

assignment was erroneously made.
20

 

 

The FCC has initiated a rulemaking on its own motion to delete an allotment as a result of 

difficulties encountered by the permittee “in overcoming objections raised by the [FAA] to the 

activation of this allotment.”
21

  In that case, the permittee (a successful bidder for the permit in 

Auction 37) faced problems “too substantial to permit the construction and operation” of a new 

station and the Commission subsequently delete the unbuildable allotment.
22

  And in 2000 the 

Audio Division denied three separate requests to add allotments to serve western Idaho 

communities near Vale due to BLM resistance to the proposals.
23

  In each case, BLM advised 

                                                 
19

 Amendment of Section 73.202(b), Table of Allotments, FM Broadcast Stations. (Pacific 

Junction, Iowa), Report and Order, 25 FCC Rcd 16253, 16254 ¶ 4 (MB 2010) (“Pacific Junction 

R&O”) (citing La Fayette, Georgia, Report and Order, 13 FCC Rcd 2093 (MMB 1998)).  
20

 Amendment of Section 73.202(b), Table of Allotments, FM Broadcast Stations (Pinckneyville, 

Illinois), Report and Order, 41 RR 2d 69, 71-72 ¶¶ 9-10 (BB 1977). 
21

 Pacific Junction R&O, 25 FCC Rcd at 16253 ¶ 2 (citation omitted).  
22

 Id. at 16253-54 ¶ 2. 
23

 Amendment of Section 73.202(b), Table of Allotments, FM Broadcast Stations. (Kuna, Idaho), 

Report and Order, 15 FCC Rcd 4976 (MMB 2000) (“Kuna R&O”); Amendment of Section 

73.202(b), Table of Allotments, FM Broadcast Stations. (Grand View, Idaho), Report and Order, 

15 FCC Rcd 2768 (MMB 2000) (“Grand View R&O”); Amendment of Section 73.202(b), Table 

of Allotments, FM Broadcast Stations. (Melba, Idaho), Report and Order, 15 FCC Rcd 4435 

(MMB 2000) (“Melba R&O”).   
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that providing electricity to the proposed sites would be cost-prohibitive and that environmental 

studies were a prerequisite to considering a tower on BLM land.
24

  In one case, the difficulty of 

building on BLM land was a sufficient basis for the staff to conclude that it would not serve the 

public interest to create the requested allotment.
25

  These decisions, dealing with allotment 

proposals in the same area as the Vale allotment, are instructive as to the ability to construct a 

station on the allotted channel serving Vale.   

The Vale Allotment cannot be constructed and licensed.  Although the Vale CP 

Application was reinstated nunc pro tunc, the insurmountable challenges that United faced in 

securing a site for the proposed facility remain.  As set forth in Exhibit A hereto, the area in 

which a fully-spaced facility could be located to construct the Vale Allotment (the “Area to 

Locate”) is small, and only a small portion that area reflects a location in which a 200 foot tower 

would enjoy line-of-sight to Vale, Oregon to enable sufficient city-grade coverage.  Of the 

technically-feasible locations, the vast majority are located on federal lands controlled by the 

BLM, which from the outset has indicated its opposition to the construction of a communications 

tower in the area.  With respect to those areas of private land that lie within the Area to Locate, 

many can only be accessed by means of BLM land, access easements which BLM has not been 

willing to grant.   

Much of BLM’s resistance is due to the potential impact of a communications tower on 

the mating areas of the greater sage grouse, the largest grouse in North America and a species 

that, while threatened, is precluded by Federal law from being designated an Endangered 

Species.  As set forth in Exhibit A, a number of sage grouse mating areas (or “leks”) are located 

                                                 
24

 Kuna R&O, 15 FCC Rcd at 4977 ¶ 4; Grand View R&O, 15 FCC Rcd at 2768 ¶ 3; Melba 

R&O, 15 FCC Rcd at 4436 ¶ 4.   
25

 Grand View R&O, 15 FCC Rcd at 2768 ¶ 4. 
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in the Area to Locate, and the BLM has determined that it will not permit any communications 

tower construction (or the installation of power lines) within 2 miles of a sage grouse lek.  United 

was not advised of the problematic lek locations by BLM until after it submitted its proposal.  

There is little reason to believe that BLM might reverse course – to the contrary, after BLM 

approved a wind energy project in nearby Harney County, Oregon, the United States Court of 

Appeals for the Ninth Circuit ruled that the project must be halted until BLM adequately studied 

its potential impact on sage grouse habitats.
26

   

United’s difficulties in attempting to construct a facility in this area are not unique.  As 

set forth in Exhibit B, subsequent to the end of Auction 62 efforts to build at least three FM 

stations have been abandoned and station call signs deleted, presumably due to impediments 

similar to those faced by United.  In light of the demonstrated impediments faced by United in 

building the Vale Allotment and by others in building FM facilities nearby, the FCC should 

conclude that the Vale Allotment was erroneously made and delete it from the FM Table of 

Allotments. 

III. UNITED MADE A PROLONGED GOOD FAITH EFFORT TO BUILD THE 

VALE ALLOTMENT. 

United’s prolonged, diligent, and costly efforts to secure a transmitter site for the Vale 

Allotment demonstrate that (as the Audio Division concluded) it has not failed to prosecute the 

Vale CP Application.  Instead, United has engaged in an “active pursuit of a transmitter site” but 

has faced “various circumstances beyond its control.”
27

  Each of the difficulties United 

encountered resulted from difficulties particular to the unique challenges surrounding the Vale 

Allotment.  Indeed, United’s consistent efforts underscore the sincerity of its winning bid and of 

its unsuccessful efforts toward initiating service to Vale. 

                                                 
26

 Oregon Natural Desert Association v. Jewell, 823 F.3d 1258 (9th Cir. 2016). 
27

 Reinstatement Letter at 3.  
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In addition to the expense of the more than quarter-million dollar down payment it made 

in connection with Auction 62, United has spent more than $154,000.00 on its unsuccessful 

efforts to build the Vale Allotment.  A conservative estimate of United’s costs in this regard is 

attached hereto in Exhibit C.  United’s team has worked diligently for years to build the Vale 

Allotment without success.  Thus, after substantial time and expense, United has reluctantly 

reached the same conclusion as did the Audio Division:  its efforts to build the Vale Allotment in 

a timely fashion are “unlikely to bear fruit.”   

United is not filing this Petition as a result of “buyer’s remorse” for its winning bid in 

Auction 62.  To the contrary, United has no intention of seeking a refund the down payment it 

made in connection with that bid.  United notes that the minimum opening bid amounts for 

Auction 62 were set based on, among other things, the class of facility involved and the predicted 

population that would be covered by the proposed FM broadcast facility.
28

  United’s opening bid 

(and, of course, its winning bid) was based on the fact that the Vale Allotment represents a Class 

C FM facility with the potential population coverage commensurate with that status.  When it 

reinstated the Vale CP Application, the staff “strongly urge[d]” United to consider “solutions” 

such as “modification of station class” that might address the problems inherent to the Class C 

Vale Allotment.
29

  But United was the winning bidder for a Class C – not Class A – facility.  If a 

Class A facility at Vale would serve the public interest, it can be requested by an interested party 

and allotted in a subsequent proceeding.  But United bid on a full Class C allotment and, as such 

                                                 
28

 Auction 62 Announcement PN, 20 FCC Rcd at 8004. 
29

 Reinstatement Letter at 3. 





 
 
 

 
 
 
 
 
 
 

Exhibit A 
 

Area to Locate Maps 
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Exhibit B 
 

Abandoned Efforts to Build Near Vale 
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Exhibit C 
 

Expenses Incurred Trying to Build Vale Allotment 
  



 5:44 PM

 03/30/18

 Accrual Basis

 Ace Radio, LLC United Booking Associates

 Radio Station Expenses

Company Paid From Date Num Name Memo Amount

Untied Booking Assoc 03/31/2008 1013 Jones, Waldo, Holbrook & McDonough 13,147.33

Untied Booking Assoc 11/29/2007 1009 Compass Land Surveying 11,313.50

Untied Booking Assoc 01/27/2009 4429 Sagebrush Cosultants, LLC 10,461.80

Untied Booking Assoc 02/23/2007 1004 Jones, Waldo, Holbrook & McDonough 10,000.00

Untied Booking Assoc 01/27/2009 4428 Compass Land Surveying 10,000.00

Untied Booking Assoc 03/01/2007 1005 Jones, Waldo, Holbrook & McDonough 9,144.30

Untied Booking Assoc 02/23/2007 4348 Thompson Hine 6,013.67

Untied Booking Assoc 01/27/2009 4430 Spanish Peaks Broadcasting, Inc. 5,459.97

Untied Booking Assoc 04/02/2007 1006 Spanish Peaks Broadcasting 4,039.00

Untied Booking Assoc 02/23/2007 1002 Idaho Power 3,520.00

Untied Booking Assoc 05/14/2008 1014 Compass Land Surveying 2,930.00

Untied Booking Assoc 09/19/2011 4506 Thompson Hine 2,908.00

Untied Booking Assoc 11/09/2011 4510 Thompson Hine 2,784.35

Untied Booking Assoc 03/12/2012 4525 Thompson Hine 2,691.92

Untied Booking Assoc 08/22/2006 4296 Spanish Peaks Broadcasting, Inc. Engineering Fees 2,682.82

Untied Booking Assoc 05/14/2008 1015 Spanish Peaks Broadcasting 2,245.31

Untied Booking Assoc 12/05/2007 1010 Spanish Peaks Broadcasting 2,237.92

Untied Booking Assoc 09/12/2007 1008 Thompson Hine 2,180.75

Untied Booking Assoc 12/05/2012 4563 Thompson Hine 2,145.00

Untied Booking Assoc 02/23/2007 1001 Treasure Valley Engineers 2,103.70

Untied Booking Assoc 08/11/2009 4437 Thompson Hine 1,919.98

Untied Booking Assoc 09/12/2007 1007 Spanish Peaks Broadcasting 1,801.69

Untied Booking Assoc 05/14/2008 1016 Thompson Hine 1,536.20

Untied Booking Assoc 03/08/2011 4489 Thompson Hine 1,504.00

Untied Booking Assoc 02/23/2007 4349 Spanish Peaks Broadcasting, Inc. 959.23

Untied Booking Assoc 12/05/2007 1011 Thompson Hine 915.90

Untied Booking Assoc 12/11/2012 4564 Media Services Group 850.00

Untied Booking Assoc 03/31/2008 4394 Jones Waldo Holbrook & McDonough 575.00

Untied Booking Assoc 08/29/2007 4373 Thompson Hine FCC Auction 388.90

Untied Booking Assoc 02/23/2007 1003 Jones, Waldo, Holbrook & McDonough 331.40

Ace Radio LLC 01/11/2008 1012 State of Utah 22.00

Ace Radio LLC 06/28/2006 Ampco Parking Parking 19.00

Ace Radio LLC 07/05/2006 Ampco Parking Parking 31.00

Ace Radio LLC 06/28/2006 Chevron Fuel 35.87

Ace Radio LLC 04/15/2006 1421990 Jones Waldo Holbrook & McDonough 15098.0004 76.20

Ace Radio LLC 06/28/2006 Avis Car Rental - Boise ID 127.01

Untied Booking Assoc 07/01/2006 Vons Groceries 182.50

Ace Radio LLC 04/15/2006 1421993 Jones Waldo Holbrook & McDonough Radio Station Organization 441.20

Untied Booking Assoc 02/07/2006 02.07.06 Mario Hieb Travel 490.85

Untied Booking Assoc 11/14/2006 1430451 Jones Waldo Holbrook & McDonough 634.20

Untied Booking Assoc 09/15/2006 1427759 Jones Waldo Holbrook & McDonough Aug 16 - Sept 16 732.19

Untied Booking Assoc 10/15/2006 1429151 Jones Waldo Holbrook & McDonough 15000.0001 898.90

Untied Booking Assoc 02/13/2007 186 Spanish Peaks Broadcasting, Inc. Travel expense 959.23

Untied Booking Assoc 08/16/2006 1426582 Jones Waldo Holbrook & McDonough Radio Station-Legal 965.60

Ace Radio LLC 06/15/2006 1423999 Jones Waldo Holbrook & McDonough Radio Station 5/16-6/14 1,433.40
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 5:44 PM

 03/30/18

 Accrual Basis

 Ace Radio, LLC United Booking Associates

 Radio Station Expenses

Company Paid From Date Num Name Memo Amount

Ace Radio LLC 04/25/2006 2156563 Thompson Hine 1,584.50

Ace Radio LLC 05/15/2006 1422854 Jones Waldo Holbrook & McDonough Radio Station 1,635.00

Ace Radio LLC 08/28/2006 1424942 Jones Waldo Holbrook & McDonough Station Organization 1,662.40

Ace Radio LLC 05/15/2006 1422865 Jones Waldo Holbrook & McDonough 15098.0003 2,000.80

Ace Radio LLC 07/20/2006 2170214 Thompson Hine Legal Advise 2,250.95

Ace Radio LLC 08/28/2006 2175453 Thompson Hine Legal advise 2,409.62

Ace Radio LLC 07/02/2006 144 Spanish Peaks Broadcasting, Inc. Group Engineering Hrs. 2,682.82

Ace Radio LLC 01/27/2009 314 Compass Land Surveying 14,600.00

154,666.88
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Exhibit D 
 

2011 Petition for Reconsideration  
and 

2012 Supplement to Petition for Reconsideration 


















































